STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

Rl CHARD CLYDE STROCKBINE, 111,
Petitioner,
Case No. 05-1138

VS.

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,

Respondent .

N N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, this cause was heard by Linda M Ri got,
t he assigned Adm nistrative Law Judge of the Division of
Adm ni strative Hearings, on June 10, 2005, by video
tel econference with sites in Lauderdal e Lakes and Tal | ahassee,
Fl ori da.

APPEARANCES

For Petitioner: Daniel Villazon, Esquire
Dani el Villazon, P.A
419 West Vine Street
Ki ssi mree, Florida 34741

For Respondent: Barbara Rockhill Edwards, Esquire
Departnent of Legal Affairs
Ofice of the Attorney Cenera
The Capitol, Plaza Level 01
Tal | ahassee, Florida 32399-1050

STATEMENT OF THE | SSUE

The issue presented is whether Petitioner's application for

| icensure as a real estate sal es associate should be granted.



PRELI M NARY STATEMENT

By Notice of Denial dated Novenmber 10, 2004, the Florida
Real Estate Commi ssion advised Petitioner that his application
for |licensure was deni ed, and Petitioner tinely requested an
adm ni strative hearing regarding that prelimnary determ nation.
This cause was thereafter transferred to the Division of
Adm ni strative Hearings to conduct the evidentiary proceedi ng.

Petitioner testified on his own behalf. Additionally,
Joi nt Exhibit nunbered 1 and Petitioner's Exhibit nunbered 1
were admtted in evidence.

Both parties filed proposed reconmended orders after the
concl usion of the evidentiary hearing. Those docunments have
been considered in the entry of this Recormended Order.

FI NDI NGS OF FACT

1. On his application for licensure as a real estate sales
associate Petitioner answered in the affirmati ve to question
nunbered 1 requesting background information. Question nunbered
1 reads, in part, as follows:

Have you ever been convicted of a crine,
found guilty, or entered a plea of guilty or
nol o contendere (no contest) to, even if you
received a withhold of adjudication?
2. On January 30, 2000, Petitioner, who had just turned 19

years of age, was arrested for grand theft, loitering and

prowl i ng, resisting arrest w thout violence, and burglary of an



unoccupi ed structure. The affidavit formng the basis for the
charges indicates that a police officer saw Petitioner standing
next to a truck, that a wndow in the truck had been broken and
the truck had been burglarized, that several itens of property
that had been renoved fromthe truck were on the ground next to
the truck and Petitioner, that Petitioner ran away fromthe
police officer, and that he was apprehended after a pursuit on
f oot .

3. Petitioner subsequently pled guilty, and adjudi cation
was W thheld. He was sentenced to one year of community
control, which was followed by two years of probation, 80 hours
of conmunity service, and restitution in the anount of $200 for
t he truck wi ndow he broke.

4. On March 14, 2000, Petitioner was arrested and charged
with crimnal mschief over $1,000, a third-degree felony. He
was driving his nmotor vehicle around on a golf course. The
affidavit formng the basis of the charge states that the damage
was done willfully and maliciously. Petitioner pled guilty.
The record in this cause suggests that adjudication was w thheld
but is not clear as to the sentence that was inposed.

5. On July 30, 2002, Petitioner violated his probation
wth sone type of traffic offense. H's probation was extended

and additional comunity service hours were required of him



6. Petitioner's probation was term nated on March 13,
2003.

7. By letter dated Septenber 7, 2004, the Depart nent
directed Petitioner to submt three letters of recommendation
and to appear at the October 20, 2004, neeting of the Florida
Real Estate Commi ssion in support of his application. Although
Petitioner received that letter, he failed to submt any letters
of recomendation and failed to appear at the Comm ssion's
meet i ng.

8. At the tine of the final hearing in this cause
Petitioner was enployed in pharmaceutical sales and was engaged
to be married.

CONCLUSI ONS OF LAW

9. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter hereof and the parties
hereto. 88 120.569 and 120.57(1), Fla. Stat.

10. Section 475.25(1), Florida Statutes, authorizes the
Flori da Real Estate Conm ssion to deny an application for
licensure if it finds that the applicant has

: been convicted or found guilty of, or
entered a plea of nolo contendere to,
regardl ess of adjudication, a crine in any
jurisdiction which directly relates to the
activities of a licensed broker or sales

associ ate, or involves noral turpitude or
f raudul ent or di shonest deal i ng.

§ 475.25(1)(f), Fla. Stat.



11. Section 475.17(1)(a), Florida Statutes, requires that

an applicant for licensure, inter alia, be honest, truthful,

trustworthy, of good character, and have a good reputation for
fair dealing. That statute further provides that if an
appl i cant has been found guilty of conduct which would be
grounds for revoking or suspending his license, the applicant
shall be deened not qualified for licensure ". . . unless,
because of |apse of tine and subsequent good conduct and
reputation, or other reason deened sufficient, it appears .
that the interest of the public and investors will not likely be
endangered by the granting . . ." of a license. Petitioner's
guilty pleas would be grounds for suspending or revoking a
license if he had held one. See § 475.25(1)(f), Fla. Stat.
12. Petitioner has the burden of proving his entitlenent

to licensure. Dept. of Banking & Finance, D vision of

Securities & Investor Protection v. Osborne, Stern & Co., 670

So. 2d 932 (Fla. 1996). Petitioner has failed to neet his
burden of proof.

13. Petitioner's excuse for the January 2000 cri m nal
charges against himis that he was having a hard tinme because
his parents had divorced and he had noved to Florida. He
testified that he, therefore, abused al cohol which resulted in

his crimnal acts. Even ignoring Petitioner's underage use of



al cohol , his suggestion that his crimnal acts are excusable for
the reason given is without nerit.

14. Further, Petitioner testified that he had broken into
the truck only to sl eep because he was too drunk to drive the
two mles to his hone; that testinony does not explain the itens
whi ch were taken fromthe truck. Later in the final hearing he
also testified that he was so drunk that he had no recollection
as to why he broke into the truck. Simlarly, he testified that
he had no famly in Florida, and he later testified that he was
too drunk to drive to his father's house. Thus, Petitioner has
denonstrated a |lack of truthful ness and honesty and, therefore,
a lack of good character by his conflicting testinony.

15. As to the crimnal mschief charge, Petitioner offered
no explanation as to why he drove willfully and maliciously
around on a golf course. He sinply states that he nade a dunb
decision. The willful destruction of another's real property is
nore serious than sinply being a mstake. Petitioner's failure
to explain why he intentionally damaged another's real property
| eaves concern as to whether he mght nake a sim |l ar decision in
the future.

16. Petitioner argues that he is entitled to |licensure due
to the passage of tine. Section 475.17(1)(a), Florida Statutes,
however, requires both the passage of tine and subsequent good

conduct and reputation. View ng both prongs of the test |eads



one to conclude that Petitioner has satisfied neither. First, a
l[ittle nore than two years has passed since Petitioner's
probation was termnated. In other words, he has only been
unsupervised for that length of tinme. Second, the only "good
conduct" offered by Petitioner is that he has a job and plans to
be married. Neither endeavor is sufficient to prove subsequent
good conduct.

17. Moreover, Petitioner was given an opportunity to
submt letters of recoomendation to the Florida Real Estate
Commi ssion as well as the opportunity to produce w tnesses at
the final hearing who could have testified that Petitioner is
honest, truthful, trustworthy, of good character and possessing
a good reputation for fair dealing. Petitioner chose to take
advant age of neither opportunity and, instead, sinply downpl ayed
his crimnal history involving other people's property w thout
appearing to take responsibility for it. Petitioner has not
denonstrated that the granting of a license to himat this tine
will not likely endanger the interest of the public or

i nvestors.



RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat a final order be entered denying
Petitioner's application for licensure as a real estate sales
associ at e.

DONE AND ENTERED this 29th day of June, 2005, in

Tal | ahassee, Leon County, Florida.

(‘

S
LI NDA M RI GOT
Adm ni strative Law Judge
Di vi sion of Adm nistrative Hearings
The DeSot o Bui | di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847
www, doah. state. fl.us

Filed wwth the Clerk of the
Di vision of Adm nistrative Hearings
this 29th day of June, 2005.

COPI ES FURNI SHED

Dani el Villazon, Esquire
Daniel Villazon, P.A
419 West Vine Street
Ki ssimmee, Florida 34741

Bar bara Rockhil|l Edwards, Esquire
Departnment of Legal Affairs

O fice of the Attorney General
The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050



Leon Bi egal ski, General Counsel
Departnent of Business and
Prof essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Juana Watkins, Acting Director
D vision of Real Estate
Depart ment of Busi ness and
Pr of essi onal Regul ati on
400 West Robinson Street, Suite 802, North
Ol ando, Florida 32801

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.



